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Dig Law Revisions and an Assessment of Potential Impacts to State Transportation Departments
BACKGROUND / NEEDS STATEMENT

The Pipeline Inspection, Protection, Enforcement and Safety (PIPES) Act of 2006 impacts the work of each State Transportation Department (STD) as excavators and potentially as operators.  States currently have damage prevention laws in place, which impacts the STD as well.   The PIPES Act provides for enhanced safety and environmental protection in pipeline transportation, partially focused on damage prevention in developing effective state damage prevention programs. The PIPES Act also provides PHMSA with limited authority to conduct administrative civil enforcement proceedings against excavators who damage pipelines in states that fail to adequately enforce damage prevention law. The PIPES Act limits the Secretary of Transportation’s ability to take civil enforcement action against these excavators, unless it is determined that the state's enforcement of its damage prevention laws is inadequate to protect safety.  
In 2009, the Pipeline and Hazardous Materials Safety Administration (PHMSA) assessed each state on nine elements of effective damage prevention.  The PIPES Act defines these nine elements of an effective damage prevention program as follows:
	

	Element 1 - Enhanced Communication between Operators and Excavators 

	Element 2 – Fostering Support and Partnership of all Stakeholders 

	Element 3 – Operator’s Use of Performance Measures for Locators 

	Element 4 – Partnership in Employee Training 

	Element 5 – Partnership in Public Education 

	Element 6 – Enforcement Agencies’ Role to Help Resolve Issues 

	Element 7 – Fair and Consistent Enforcement of the Law

	Element 8 – Use of Technology to Improve the Locating Process 

	Element 9 – Data Analysis to Continually Improve Program Effectiveness 


In 2010, PHMSA enlisted the help of the North American Telecommunications Damage Prevention Council (NTDPC) to survey and summarize state damage prevention law relative to specific characteristics. This research identified variances in state laws including: excavation notice requirements, damage reporting requirements, exemptions from the requirements of the laws for excavators and/or utility operators, provisions for enforcement of the laws, and many others.

http://primis.phmsa.dot.gov/comm/DamagePreventionSummary.htm
PHMSA issued a Notice of Proposed Rulemaking (NPRM) to revise the Pipeline Safety Regulations.  In this NPRM, PHMSA proposed to amend the Federal Pipeline Safety Regulations to: (1) Establish criteria and procedures PHMSA will use to determine the adequacy of state pipeline excavation damage prevention law enforcement programs; (2) establish an administrative process for states to contest notices of inadequacy; (3) establish the Federal requirements PHMSA will enforce in states with inadequate excavation damage prevention law enforcement programs; and (4) establish the adjudication process for administrative enforcement proceedings against excavators where Federal authority is exercised.  Based upon current assessments, almost 10 states are at risk of losing pipeline safety funding due to lack of enforcement or inadequate enforcement.  
http://www.regulations.gov/#!documentDetail;D=PHMSA-2009-0192-0201
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The NPRM poses the following evaluation criteria, the following excerpted may have impacts to STDs:

Has the state designated a state agency or other body as the authority responsible for enforcement of the state excavation damage prevention law?
Is the state assessing civil penalties for violations at levels sufficient to ensure compliance?
Does the enforcement authority (if one exists) have a reliable mechanism (e.g., mandatory reporting, complaint-driven reporting, etc.) for learning about excavation damage to underground facilities?
Does the state employ excavation damage investigation practices that are adequate to determine the at-fault party when excavation damage to underground facilities occurs?
Does the state limit exemptions for excavators from its excavation damage prevention law? 

RESEARCH OBJECTIVE
The purpose of this research is to identify impacts to STDs due to: changes in local, state and federal pipe and damage prevention regulation, impacts due to the NPRM evaluation criteria outlined, and general NPRM.  The research may investigate STD related subjects such as: variances in damage prevention laws in the states, enforcement of state dig law, mandatory damage reporting, mandatory membership in One Calls, and removal of exemptions from state damage prevention laws.    It is recommended that this research be based upon individual state assessment as seen in the 2010 summary, and a higher level, collective assessment.  
WORK TASKS

Tasks anticipated in this project include the following:

· Study the PIPES Act from the perspective of a STD.

· Research individual state damage prevention laws and STD policies.  
· Study the 2010 Summary to better define appropriate STD involvement.
· Study the NPRM from the perspective of a STD.

· Research should include analysis of: variances in state damage prevention law, enforcement, mandatory damage reporting, mandatory membership in One Calls, and removal of exemptions from state damage prevention laws.    

· Identify impacts / recommendations to individual STDs and collective recommendations due to: 

1) Changes in local, state and federal pipe and damage prevention regulation,

2) NPRM evaluation criteria outlined, and 

3) NPRM enforcement proposal.  
· Identify issues that need further attention.
· Write and publish a summary of the study.
URGENCY

The NPRM has been in place for years and a decision on the proposal may be reached soon.  Identification of impacts to STDs as excavators, and in cases operators, is highly valuable.  The research will inform transportation departments of the impacts and risk potential, which may guide them to new actions.  
FUNDING REQUESTED AND TIME REQUIRED
It is estimated that this research will take 12 months to complete and will require $100,000.  

CONTACT PERSON 

Larry Ditty
lditty@pa.gov
Jennifer McCleve, P.E.

Jennifer.McCleve@ky.gov
_1467184853.pdf
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/ BY JOHN A. JACOBI AND JAMES J. PROSZEK

What would the CGA 811 Excavation Safety Conference & Expo be = have either been enacted or been defeated, or may soon be. You have to pay at-
without a report on the One Call laws? It is hard to believe that months ~ tention to the rules asmuch as you have to pay attention while you are digging!!
have flown by since the 2014 event! The focus for our particular ses-
sion this year was threefold: First, what has PHMSA (the Pipeline and
Hazardous Materials Safety Administration) been doing? Second, what
have the states been doing? And finally, what are the major trends?

ajor trends
As mentioned earlier, every state is different. That said, there are a few
major items that bear mentioning here. First, in many states on or after
a certain date, new underground facilities (not just pipelines) must be
installed so that°They may be located by a generally-accepted electronic
locating method, or otherwise locatable or detectable. T

Second, if not already true in all states, it will soon be mandatory

| What has PHMSA been doing?

i The Pipeline Inspection, Protection, Enforcement, and Safety (PIPES)
Act of 2006 recognized that not all states had/have effective pipeline
damage prevention law enforcement programs and required PHMSA J§to report ALL damage to both the underground utility operator and the
to establish review criteria for state programs as a prerequisite should appropriate state agency and/or the appropriate emergenc ers. |
PHMSA find it necessary to conduct an enforcement proceeding against Finally, excavators in many states are no longer required 10 wa
f an excavator in the absence of an adequate state enforcement program.  IF notified by a Positive Response System that all operators, and all
States without adequate enforcement may see federal funding for pipe-  non-member operators, have either marked or have no facilities in the

line educed and must be offered the opportunity to protest an  proposed excavation area, and they may proceed with excavation,
adverse finding by PHMSA. There also has to be a procedure for the The evidence that excavation damage is significantly reduced when
A alleged offenders to protest any enforcement by PHMSA. you “Call Before You Dig” is overwhelming. To borrow an advertising

5 PHMSA has produced a Notice of Proposed Rulemaking (NOPV) ' slogan: JUST DO IT!! @

f‘b (Docket No. PHMSA-2009-0192 - see www.regulations.gov) and ithas =~ — oo
been stuck in the federal bureaucracy out of PHMSA’s control for quite ~ Jobn A, Jacobi, RE., .D., G2 Partners, LLC, Houston, Texas. He can be
some time. When (not if) the political obstacles are removed, the NOPV reached at johnJacobliTg2partnersiic.com. James 1. Proszek, Hall, Estill,
will be published, there will be a public comment period, PHMSA will = Hardwick, Gable, Golden & Nelson, P.C., Tulsa, Oklatioma. He can be
review m 1 rule will ultimately result. There will reached at Jproszek@hallestill.com. Aise presenting on this toplc were
almost certainly be a healthy grace period before any state is actuallyat ~ Anthony Jorgenson, Hall, Estill, Hardwick, Gable, Golden & Neison, P.C. and
risk of losing funding. Remember, PHMSA is all about pipeline safety  Brian Tooley, Cobb, Fendiey & Assoclates, Inc. Anthony can be reached at
and there is nothing to be gained by withholding much needed funding ~ ajorgenson@hatiestill.com and Brian at btooley@cobblendiey.com
from the states. There are fewer than 10 states currently at risk of losin =
funding and PHMSA is working with all of them to try (o secure the

* necessary legislative support to change the state statutes where neces-

sary. If the fewer than 10 states all “get in line” before the effective
date, the whole purpose of the exercise will have been accomplished
—every state will have full pipeline damage prevention enforcement for
all pipelines (both interstate and intrastate) within their borders.

What have the states been doing?
In 2010, PHMSA enlisted the help of the North American Telecommuni-
cations Damage Prevention Council (NTDPC) to survey and summarize
state damage prevention laws relative to specific ¢ aracteristics, such as
Teqlirements applicable to excavaors and utility operaiors (see http:/
L primis.phmsa.dot.gov/comm/DamagePrevention.htm?nocache=6921). J
One of the major goals of the co-presenters was to update the summary.
Hall, Estill, Hardwick, Gable, Golden & Nelson, PC., a prominent Tulsa
law firm, graciously produced copies of the updated summary and passed
them out at the March 13, 2014 presentation. Each of the four panelists
summarized the changes in their respective assigned states and answered
questions from the audience. Hall Estill has copies of the CD. If you are
interested, please contact one of us (see author contact info).
Hint: Every state is DIFFERENTY! It is very important to know the “Call
Before You Dig” statutes wherever you may be digging, Furthermore, it is EXCERPTED FROM THE 2012 DIRT ANNUAL REPORT.

impaortant that you keep up with the latest versions of not only the statutes but ACCESS THE ENTIRE REPORT AT WWW.CGA-DIRT.COM. ° .,:E
the enabling regulations, Some of the statutes that were discussed in March e JEOE " ’

> General awareness of "Call Before You Dig” by U.S.
. Region was highest in the Midwest (75%) and lowest in
. the Northeast (57.8%)

& > Underground excavation damages that were NOT
& preceded by a locate request: Occupant/Farmer
© were the most likely not to notify a One Call» _ ¥4
& center prior to excavation (66%) followed by "+
Unknown {31%), Government (229%),

-':-'- Contractor/Developer (20%) and Utility(!Z‘)f:? -

4 > Ofail events that included facility damages;' b
R and for which a locate request was made and the damage root

cause was reported as "Locating Practices Not Sufficient”, the '+~

o ¥

e majority {61%) had visible but incorrect markings, while 30%
had markings that were not visible or not made at all.

% WANT TO KNOW MORE? THIS INFORMATION WAS
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